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INDEX NO.

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF DUTCHESS
In the Matter of the Application of

ANSWER AND RETURN
Petitioner,
Index No.
Hon. Denise Watson
J.S.C.

-against-

TINA M. STANFORD, CHAIR WOMAN OF
THE NEW YORK STATE BOARD OF PAROLE,
Respondent.

Respondent, by and through his attorney, Eric T. Schneiderman, Attorney General of the
State of New York, Elizabeth Gavin, of counsel, submits the following as an answer and return
upon the petition:
1.

Denies each and every allegation of the petition except to the extent they are

confirmed by the attached records and leaves the determination of legal issues and conclusions
contained therein to the Court.
2.

The grounds for respondent's actions are fully set forth in the determinations

being challenged and the Return annexed hereto.
3.

-
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The determinations and record demonstrate that respondent acted in compliance

with the law and that the determination was neither arbitrary, nor capricious.
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PRELIMINARY STATEMENT

4.

On December 2, 1994, petitioner, along with three accomplices, attempted to rob

a bicycle shop in Brooklyn, NY. Exhibit 1, Page 3. Petitioner, who was sixteen (16) years old at
the time of the incident, hatched a plan to rob a bicycle store with his thirty (30) year old uncle,
his eighteen (18) year old brother, and a fifteen (15) year old friend after petitioner's bike was
stolen in an unrelated incident.

Id. at Page 8. During the course of the robbery, petitioner

assisted in tying up the store's employees. Id. at Page 3. When the police responded to the
incident, petitioner's uncle shot and killed a police officer. Id. at Page 4. Petitioner's uncle was
also killed in the altercation. Id. After a jury trial, petitioner was convicted of two (2) counts of
Robbery in the First Degree and one ( 1) count of Criminal Possession of a Weapon in the fourth
degree. Id. at Page. Petitioner was sentenced to sixteen and two thirds ( 16 2/3) years to twentyfive (25) years imprisonment.
5.

-

RECEIVED NYSCEF: 02/26/2018
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On April 10, 2017, petitioner had a discretionary Parole Board Release Interview.

Exhibit 4, Page 1. At the conclusion of the interview, the Parole Board (hereinafter "the Board")
denied petitioner discretionary release and ordered that he be held for another twenty-four (24)
months. Exhibit 5. Petitioner timely perfected his administrative appeal on August 22, 2017.
Exhibit 6. The Board of Parole Appeals Unit issued a decision affirming the Board' s decision on
September 19, 2017. Exhibit 8. This article 78 proceeding followed .

2
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AS AND FOR A DEFENSE TO THE PETITION
6.

The Petition raises the following issues: 1) the Board's decision is improper

because it relied on erroneous infonnation, specifically that the Board refers to the death of a
police officer, when petitioner was found not guilty of Murder in the second degree; 2) the
Board's decision is improper because it erroneously concluded that petitioner was the ringleader
of the robbery; 3) the Board's decision is improper as it relies almost exclusively on the serious
nature of the instant offense; 4) the Board's decision is improper as it is not sufficiently detailed;
5) the Board's decision violates due process as petitioner was not able to address infonnation
contained in victim impact statements and/or community opposition; 6) the Board's decision
violated petitioner's due process rights by its failure to comply with the 2011 Amendments to the
Executive Law; and 7) the Board's decision is improper because it failed to consider petitioner's
youth at the time of the crime.
7.

-

RECEIVED NYSCEF: 02/26/2018
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As petitioner failed to raise the first two arguments on administrative appeal,

these argumt:'lts are waived. Since these new arguments were not raised by the petitioner in his
administrative appeal before the Parole Board, they are deemed to be waived and may not be
raised for the first time in an Article 78 proceeding. As such, they must be dismissed. Cruz v
Travis, 273 A.D.2d 648 (3rd Dept 2000); Moore v New York State Board of Parole, 233 A.D.2d
653 (3rd Dept 1996); Matter of Samuels v Kelly,143 A.D.2d 506 (4th Dept 1989), leave to appeal
denied 73 N.Y.2d 707 (1989); Beyah v Leonardo, 182 A.D.2d 868 (3rd Dept 1992); Hernandez v
Alexander, 64 A.D.3d 819 (3rd Dept. 2009); Santos v Evans, 81 A.DJd 1059 (3rd Dept. 2011 );
Tafari v Evans, 102 A.D.3d 1053 (3rd Dept. 2013); Del Rosario v Stanford, 140 A.D.3d 1515 (3d
Dept. 2016).

3
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The legal standard governing the decision-making process of the Board when

assessing the suitability of an inmate's possible release to community supervision is: (1) whether
or not there is a reasonable probability that the inmate, if released, will live and remain at liberty
without violating the law; (2) whether or not the inmate's release is incompatible with the
welfare of society; and (3) whether or not the inmate's release will so deprecate the seriousness
of the crime as to undermine respect for law. See Executive Law §259-i (2) (c) (A). In the
instant case, the Board considered each of these three factors and specifically relied upon factors
(2) and (3) iP making its detennination to deny Petitioner's release to community supervision.
9. "Clearly, the Board of Parole has been vested with an extraordinary degree of
responsibility in determining who will go free and who will remain in prison, and a [inmate] who
seeks to obtain judicial review on the grounds that the Board did not properly consider all of the
relevant factors, or that an improper factor was considered, bears a heavy burden." Garcia v.
New York State Div. of Parole, 239 A.D.2d 235, 239 (1st Dep't 1997). Unless Petitioner is able
to demonstrate convincing evidence to the contrary, the Board is presumed to have acted
properly in accordance with statutory requirements, and judicial intervention is warranted only
when there is a showing of irrationality to the extent that it borders on impropriety. Matter of
Jackson v. Evans, 118 A.D.3d 701 (2d Dept. 2014); Matter of Williams v. New York State Div. of
Parole, 114 A.DJd 992 (3rd Dept. 2014); Matter ofThomches v. Evans, 108 A.D.3d 724 (2d
Dept. 2013); Matter of Hanson v. New York State Board of Parole, 57 A.D.3d 994 (2d Dept. 2008).
10. In determining whether to grant parole to an inmate, the Board is required to consider
a number of statutory factors (see Executive Law §§259-i(2)(c)(A); 259-c(4)). In addition, the
Board's decision must detail the reasons for a denial of discretionary release (see Executive Law
§259-i (2) (a) (i)). However, the Court of Appeals has ruled that the Board does not have to

4

4 of 19

FILED: DUTCHESS COUNTY CLERK 02/26/2018 05:29 PM
NYSCEF DOC. NO. 26

INDEX NO.

-

RECEIVED NYSCEF: 02/26/2018
FUSL000126

expressly discuss each of these factors in its decision to deny parole release. Matter of King v.
New York State Div. of Parole, 83 N.Y.2d 788 (1994). Moreover, the Board is not required to
give each factor it considered equal weight. Matter of Vigliotti v. State of N.Y. Exec. Div. of
Parole, 98 A.DJd 789 (3d Dept. 2012); Matter of Stanley v. New York State Div. of Parole, 92
A.D.3d 948 (2d Dept. 2012); Matter of Miller v. New York State Div. of Parole, 72 AD.3d 690
(2d Dept. 2010).

11 . The Board is entitled to afford more weight to the nature and seriousness of the
under! ying crime(s) and the inmate's criminal hi story than other factors. See Matter of Perez v.
Evans, 76 A.D.Jd 1130 (3d Dept. 20 l 0). In this regard, the denial of release to community
supervision primarily because of the gravity of the inmate's crime is appropriate. Karlin v.
Alexander, 57 A. D. 3d 1156 (3 d Dept. 2008); Matter of Alamo v. New York State Div. of Paro le,
52 A.D.3d 1163 (3d Dept. 2008); Matter of Flood v. Travis, 17 A.D.3d 757 (3d Dept. 2005).
12. It is not improper for the Board to base its decision to deny parole release on the
seriousness of the offense(s), nor is the Board required to expressly discuss in its determination
each of the factors it considered or to give equal weight to each factor it considered, and the
Board can consider the credibility of statements made by the inmate in regard to whether full
responsibility was taken for the criminal behavior. Matter ofSiao-Pao v. Dennison, 51 A.D.3d 105
{1 51 Dept. 2008), affd, 11 N.Y.3d 777 (2008).

13. So long as the decision denying release to community supervision is made in
accordance with statutory requirements, it is not to be set aside when subject to administrative or
judicial review, particularly given the narrow scope of judicial review of discretionary parole
denial detenninations. Matter of Hamilton v. New York State Di vision of Parole, 119 A.D. 3d
1268 (3d Dert 2014); Matter of Williams v. New York State Division of Parole, 114 A.D.3d 992
5
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(3d Dept. 2014); Matter of Martinez v. Evans, 108 A.D.3d 815 (3d Dept. 2013); Matter of Burress
v. Evans, 107 A.D.3d 1216 (3d Dept. 2013); Matter of Patterson v. Evans, 106 A.D.3d 1456 (4th
Dept.), reargument denied, 107 A.D.3d 1647 (4th Dept.), leave to appeal dismissed in part and
denied in part, 22 N.Y.3d 912 (2013). The Board is not required to list each factor it relied upon in
making its detennination, and its actual or perceived emphasis on a specific factor is not improper
as long as the Board complied with statutory requirements. Romer v. DeIU1ison, 24 A.D.3d 866 (3d
Dept. 2005); Matter of Collado v. New York State Division of Parole, 287 A.D.2d 921 (3d Dept.
2001 ); Matter of Rivera v. Executive Department, Board of Parole, 268 A.D.2d 928 (3d Dept.
2000).
14. An inmate is not automatically entitled to release to community supervision merely
because of achievements within a prison's institutional setting, no matter how numerous. Pearl v.
New York State Div. of Parole, 25 A.D.3d 1058 (3d Dept. 2006); Corley v. New York State Div. of
Parole, 33 A.D.3d 1142 (3d Dept. 2006); Rivera v. Travis, 289 A.D.2d 829 (3d Dept. 2001). In
addition, per Executive Law §259-i(2)(c)(A), an application for release to community supervision
shall not be granted merely as a reward for Petitioner's good conduct or achievements while
incarcerated. Matter of Larrier v. New York State Board of Parole Appeals Unit, 283 A.D.2d 700
(3d Dept. 2001 ). Therefore, a determination that the inmate's exemplary achievements are
outweighed by the severity of the crimes is within the Board's discretion. Matter of Anthony v.
New York State Division of Parole, 17 A.D.3d 301 ( Ist Dept. 2005); Matter of Kirkpatrick v.
Travis, 5 A.D.3d 385 (2d Dept. 2004).
15.

-

RECEIVED NYSCEF: 02/26/2018
FUSL000126

Moreover, when read against settled case law and the interview transcript, it cannot be

said that the reasons provided by the Board in its decision denying Petitioner's release to
community supervision were improper or proscribed under §259-i (2) (c) (A) of the Executive
6
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Law. The reasons provided for denying Petitioner's release to community supervision were
properly detr.~led as required by the Executive Law and not stated in conclusory terms, and

further, were supported by the record. The Board's decision denying Petitioner's release to
community supervision is rational and should be sustained. Corley v. New York State Division
of Parole, 33 A.D.3d 1142 (3d Dept. 2006); Matter of Dorman v. New York State Board of
Parole, 30 A.D.3d 880 (3d Dept. 2006); Matter of Pearl v. New York State Division of Parole, 25
A.D.3d 1058 (3d Dept. 2006); Matter of Cornejo v. New York State Division of Parole, 269
A.D.2d 713 (3d Dept. 2000).
16. Petitioner has the burden of showing that the Board's determination was irrational,
bordering on impropriety, before administrative or judicia1 intervention is warranted. Matter of
Silmon v. Travis, 95 N.Y.2d 470 (2000); Singh v. Dennison, 107 A.D. 3d 1274 (3d Dept. 2013). It
is not the function of the Appeals Unit to assess whether the Board gave proper weight to the
relevant factors, but only whether the Board followed applicable statutory and regulatory
provisions and rendered a determination that is supported, and not contradicted, by the facts in
the record. Matter of Comfort v. New York State Division of Parole, 68 A.D.3d 1295 (3d Dept.
2009); see Matter of Hamilton v. New York State Division of Parole, 119 A.D.3d 1268. The
weight to be accorded each of the requisite factors remains solely a matter of the Parole Board's
discretion. See Matter of Dolan v. New York State Board of Parole, 122 A.D.3d 1058 (3d Dept.
2014); Matter of Singh v. Evans, 118 A.D.3d 1209 (3d Dept. 2014); Matter of Khatib v. New
York State Board of Parole, 118 A.D.3d 1207 (3d Dept. 2014); Matter of Montane v. Evans, 116
A.D.3d 197 (3d Dept.), leave to appeal granted, 23 N.Y.3d 903, appeal dismissed, 24 N.Y.3d 1052
(2014 ). Petitioner has not demonstrated any abuse on the part of the Board in its decision-making
process that would warrant a de novo release interview.
7
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Petitioner argues that the Board's decision is improper as he was unable to address

concerns or inaccuracies set forth in community opposition and/or victim impact statements. First,
it must be noted, that the Board's decision does not make any reference to community opposition in
its decision or in the interview. Exhibit 4, Exhibit 5. The decision indicates that it considered
"official statements". Exhibit 5. The Board may properly receive and consider the negative
recommendation of the District Attorney in denying release to parole supervision [see Williams v.
New York State Board of Parole, 220 A.D.2d 753 (2d Dept. 1995); Confoy v. New York State
Di vision of Parole, 173 A.D .2d 1014 (3d Dept. 1991 ); Walker v. New York State Board of Parole,
218 A.D.2d 891 (3d Dept. 1995); Porter v. Alexander, 63 A.D.3d 945 (2d Dept. 2009)1, opposition
to parole release submitted by the sentencing court [see Delman v. New York State Board of Parole,
93 A.D.2d 888 (2d Dept. 1983); Porter v. Alexander, 63 A.D.3d 945 (2d Dept. 2009)], and
community opposition to the inmate's release as identified in Executive Law §§259-i(2)(c)(A), 259i(2)(c)(B) [see Matter of Grigger v. New York State Div. of Parole, 11 A.D.3d 850 (3d Dept.
2004) (recognizing 259-i(2)(c)(A)(v)'s list is not the exclusive information the Board may
consider and persons in addition to victims and their families may submit letters), Iv. denied 4
N.Y.3d 704 (2005); see also Matter of Costello v. New York State Bd. of Parole, 101 A.D.3d 1512
(3d Dept. 2012) (indicating Board considered Police Commissioner's letter of opposition in original
determination to grant open date), rev'd 23 N.YJd 1002, 1004 (2014) (rescission of open date
inappropriate under particulars of case); Matter of Jordan v. Hammock, 86 A.D.2d 725 (3d Dept.
1982) (letters from private citizens are protected and remain confidential); Matter of Hamilton v.
New York State Bd. of Parole., Index # 3699-2013, Order and Judgment dated October 25, 2013
(Devine J.S.C.)(Albany Co. Court)(no showing of prejudice by allegedly false information in PBA
online petition where Board acknowledged public opposition during interview), aff d 119 A.D.3d
8
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1268 (3d Dept. 2014). Cf. Krebs v. N.Y. State Div. of Parole, No. 9:08-CV-255NAMDEP, 2009
WL 2567779, at *12 (N.D.N.Y. Aug. 17, 2009) (public and political pressure "are permissible
factors which parole officials may properly consider as they relate to 'whether 'release is not
incompatible with the welfare of society and wilJ not so deprecate the seriousness of the offense
as to undermine respect for the law'"); Seltzer v. Thomas, No. 03 CIV .00931 LTS FM, 2003 WL
21744084, at *4 (S.D.N.Y . July 29, 2003) (same); Morel v. Thomas, No. 02 CV 9622 (HB),
2003 WL 21488017, at *5 (S.D.N.Y. June 26, 2003) (same)].
18.

-
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The Executive Law explicitly recognizes numerous individuals other than those

specifically identified in Executive Law§ 259-i(2)(c)(A) may appropriately have an opinion to offer
on the suqiect of an inmate's possible release back to the community: "Where a crime victim or
victim's representative as defined in subparagraph (A) of this paragraph, or other person submits to
the parole board a written statement concerning the release of an inmate, the parole board shall keep
that individual's name and address confidential." Executive Law§ 259-i(2)(c)(B) (emphasis
added). Regulation further makes clear that any private citizen has a right to submit correspondence
to the Board supporting or opposing an inmate's parole release. 9 N.Y.C.R.R. § 8000.5(c)(2) ("it is
essential. .. to permit private citizens to express freely their opinions for or against an individual's
parole"). Additionally, we note that the Board need not explain or describe the opposition to the
inmate, and there is no error in considering letters of opposition. Matter of Comfort v. New York
State Division of Parole, Index# 4054-14, Judgment dated February 11, 2015 (Sup. Ct., Albany
Co.)(Ferreira A.J.S.C.). In addition, public opposition to parole release via on-line petitions is
permissible i:·rovided the petitions do not contain erroneous information. Matter of Samuel
Hamilton v. New York State Board of Parole et al., Index# 3699-2013, Order and Judgment dated
October 25, 2013 (Sup. Ct., Albany Co.)(Devine J.S.C.). Departmental regulations under 9
9
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NYCRR 8000.5( c)(2) refer to the security of letters either in support of or in opposition to the
release of an inmate. The Board is clearly allowed to consider this infonnation.
19.

Petitioner was provided the opportunity to discuss with the Board during the

interview any issues of interest, and cannot now be heard to complain that certain issues were not
discussed, 0r the extent to which certain issues were discussed. See Matter of Serna v. New York
State Division of Parole, 279 A.D.2d 684 (3d Dept. 2001); Matter of Garcia v. New York State
Div. of Parole, 239 A.D.2d 235 (1st Dept. 1997). Certainly this would include any issues relating
to any alleged errors in any records before the Board for consideration. See Matter of Shaffer v.
Leonardo, 179 A.D.2d 980 (3d Dept. 1992); Matter of Morrison v. Evans, 81 A.D.3d I 073 (3d
Dept. 2011); Matter of Jones v. New York State Div. of Parole, 24 A.D.3d 827 (3d Dept. 2005).
Petitioner could also have requested an adjournment of the interview to address not only any
alleged errors in records, but any other matters of concern.
20.

In determining an inmate's suitability for possible release to community

supervision, the Board must consider the institutional record of the inmate. 9 N.Y.C.R.R.
§8002.3(a) (1 ). One of the institutional records the Board must consider in making its
determination as to the suitability of an inmate's possible release to community supervision is a
risk and needs assessment designed to measure the inmate's rehabilitation. See Executive Law
§259-c (4 ). In strict compliance with statutory and regulatory requirements, the Department of
Corrections and Community Supervision promulgated Directive 8500 which provides
comprehensive operating procedures governing the Correctional Offender Management Profiling
for Alternative Sanctions instrument, commonly referred to as the COMP AS instrument, a
research based clinical assessment instrument used to assist staff in assessing an inmate's risks
and needs by gathering quality and consistent infonnation to support decisions about

10
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supervision, treatment and other interventions. "By adopting the COMP AS risk assessment and
utilizing it in considering an inmate's release, the Board has effectively complied with the
minimal requirements of the amendments to the Executive Law." Matter of Steven Diaz v. New
York State Bd. of Parole, 42 Misc. 3d 532 (Sup. Ct.; Cayuga Co. 2013).
21.

The information contained in the COMP AS instrument is used to assist the Board

of Parole in making its decision, but the quantified results contained in the COMP AS instrument
are not alone determinative factors in the decision-making process. See Executive Law §§259c(4), 259-i(2)(c)(A); Matter of Leung v. Evans. 120 A.D.3d (3d Dept. 2014), Iv. denied 24
N.Y3d 914 (2015); Matter of Rivera v. N.Y. State Div. of Parole, 119 A.D.3d 1107 (3d Dept.
2014); accord, Matter of Dawes v. Annucci, 122 A.D.3d 1059 (3d Dept. 2014). Moreover,
uniformly low COMP AS scores and other evidence of an inmate's rehabilitation do not
undermine the broader questions of public safety, public perceptions of the seriousness of a
crime, and whether an inmate's release to parole would undermine respect for the law. Thus, the
COMP AS instrument cannot mandate a particular result, and the Board determines the weight to
be ascribed to the information contained therein. Matter of King v. Stanford, 137 A.D.3d 1396
(3d Dept. 2016).
22.

-
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The COMPAS instrument is used to develop the inmate's Offender Case Plan

(formerly called the "Transitional Accountability Plan" or "TAP"), which is created for, and in
cooperation with, an inmate by an Offender Rehabilitation Coordinator (ORC). The Case Plan
serves to prioritize the inmate's needs and establish goals to address these needs, and further
provides tasks designed to achieve these goals. Case Plans are reviewed with the inmate
quarterly unless the inmate is more than four years from the earliest release date in which
instance it is reviewed less frequently. A Case Plan was prepared for Petitioner and made

11
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available to the Board at the time of the interview.
23.

It is most important to note that the Board need not specifically discuss during the

interview, or state in the decision itself, all of the factors it considered when making its
determination to deny Petitioner's immediate release into the community. See Mullins v. New
York State Buard of Parole, 136 A.D.3d 1141 (3d Dept. 2016); Morel v. Travis, 18 A.D.3d 930 (3d
Dept. 2005); Matter of Waters v. New York State Division of Parole, 252 A.D.2d 759 (3d Dept.
1998), Iv. denied, 92 N.Y.2d 812 (1998); Matter of Davis v. New York State Div. of Parole, 114
A.D.2d 412 (2d Dept. 1985); Matter of Mackall v. New York State Board of Parole, 91 A.D.2d
1023 (2d Dept. 1983). That the Board did not discuss each factor with the inmate at the interview
does not constitute convincing evidence that the Board did not consider the factors . Dolan v New
York State Board of Parole, 122 A.D.3d 1058 (3d Dept. 2014); Charlemagne v. New York State
Division of Parole, 281 A.D.2d 669 (3d Dept. 2001); In the Matter of Hawkins v. Travis, 259
A.D.2d 813 (3d Dept. 1999), app. dism. 93 N.Y.2d 1033 (1999); ln re Garcia v. New York State
Division of Parole, 239 A.D.2d 235 {1 51 Dept. 1997); Matter of Mackall v. NYS Board of Parole, 91
A.D.2d 1023 (2d Dept. 1983). Nor is the Board required to expressly discuss or articulate every
factor in its determination. LeGeros v. New York State Board of Parole, 139 A.D.3d 1068 (2d Dept.
2016); Esquilin v. New York State Board of Parole, 144 A.D.3d 846 (2d Dept. 2016); Fraser v
Evans, 109 A.D.3d 913 (3d Dept. 2013); Robles v. Dennison, 449 F. Appx. 51, 53-54 (2d Cir.
2011).
24.

-

RECEIVED NYSCEF: 02/26/2018
FUSL000126

In instances where release to community supervision is denied, the Board shall

establish a date for reconsideration which shall not exceed 24 months from the date of the
interview. See Executive Law §259-i(2)(a); 9 NYCRR §8002.3(d); Matter of Abascal v. New
York State Board of Parole, 23 A.D.3d 740 (3d Dept. 2005); Matter ofTatta v. State, 290 A.D.2d
12
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907 (3d Dept. 2002). Therefore, the 24-month hold was proper.
25.

Since the Board's decision was sufficiently detailed to apprise Petitioner of the

reasons for the denial of parole release, no further detail was necessary. Matter of Davis v. Travis,
292 A.D.2d 742 (3d Dept. 2002); Matter of Green v. New York State Division of Parole, 199
A.D.2d 677 (3d Dept. 1993).
26.

Petitioner claims that a constitutionally protected due process right was violated by

the Board in making its determination. Initially, we note that the Supreme Court has held that
because a person's liberty interest is extinguished upon conviction, there is no inherent right, or
right under the U.S. Constitution, to parole. Greenholtz v. Inmates of the Nebraska Penal and
Correctional Complex, 442 U.S. 1 (1979); Hewitt v. Helms, 459 U.S. 460 (1983). Likewise,
there is no due process right to parole under the New York State Constitution. Matter of Freeman
v. New York State Division of Parole, 21 A.D.Jd 1174 (3d Dept. 2005); Matter of Russo, 50
N.Y.2d 69; Boothe v. Hammock, 605 F.2d 661 (2d Cir. 1979). Thus, the protections of the due
process clause do not apply to the Parole Board's determinations as to whether an inmate should
be released to parole supervision. Barna v. Travis, 239 F.3d 169 (2d Cir. 2001). We recognize,
however, that while an inmate has no vested right to parole release under the due process clause,
there is a liberty interest which requires, as a matter of procedural due process, an opportunity to
be heard, and a statement of the reasons for the denial of release. Therefore, in deciding whether
to grant or deny parole, all the Board must do is: (1) afford the inmate an opportunity to be
heard, and (2) if parole is denied, provide the reasons for the denial. Thunnan v. Allard, 2004
WL 2101911 (S.D.N.Y. 2004); Blackett v. Thomas, 293 F.Supp.2d 317 (S .D.N.Y. 2003).
Petitioner received both of these constitutional protections and, therefore, any arguments alleging

that the Board's decision was made in violation of the due process clause, and in contravention
13
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of a liberty interest arising from the due process clause, are without merit.
27.

While petitioner argues that he was unable to read a prepared statement to the

Board during his interview, in violation of his due process rights, the record reveals that during
the course of the interview petitioner told the Board that he would prefer to fax his statement to
them. Petitioner himself stated: " ... I would rather have them fax this to you" (referencing his
written statement) Exhibit 4 at Pages 16-17.
28.

In emphasizing the serious nature of the crime committed by Petitioner, the Board

did not demonstrate a showing of irrationality bordering on impropriety. Robles v. Dennison, 449
F.Appx. 51, 53-54 (2d Cir. 2011); Smith v. New York State Division of Parole, 64 A.D.3d 1030 (3d
Dept. 2009); Berry v. New York State Division of Parole, 64 A.D.3d 1030 (3d Dept. 2008);
Philips v. Dennison, 41 A.D.3d 17 (Pt Dept. 2007); Cardenales v. Dennison, 26 A.D.3d 614 {1 5t
Dept. 2007).
29.

The denial of parole release under a statute invoking discretion in parole

detenninatio11s does not violate the Eighth Amendment's prohibition against cruel and unusual
punishment. Lustgarden v. Gunter, 966 F.2d 552 (10th Cir. 1992), cert den. 506 U.S. 1008,
rehearing denied,_507 U.S. 955; Bressette v. New York State Division of Parole, 2 F.Supp.2d
383 (W .D.N.Y. 1998).
30.

We note that the Hawkins case applies only to those inmates who are serving a

maximum sentence of life imprisonment for a crime committed prior to attaining the age of 18,
in which limited case "the Board must consider youth and its attendant circumstances in
relationship to the commission of the crime at issue." Hawkins v. New York State Dep't of Corr.
& Cmty. Supervision, 140 A.D.3d 34, 30 N.Y.S.3d 397, 400 (3d Dept. 2016), affg in relevant
part 51 Misc. 3d 1218(A) (Sup. Ct. Sullivan Co. 2015). Specifically, in those instances, the Board
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shall consider (i) the diminished culpability of youth, and (ii) growth and maturity since the time of
the offense. The Hawkins case does not apply to Petitioner because he is not serving a life sentence.
Notwithstanding, the Board had all information compiled by the Department of Corrections and
Community Supervision and the complete criminal record of Petitioner before it at the time of
the interview which included, and was not limited to, his COMPAS instrument, Case Plan,
sentencing records, Parole Board Report, pre-sentence investigation report, and a number of
other records. The transcript of the interview reveals that the Board discussed Petitioner 'sage at
the time of commission of the instant offense, his family situation at that time, that he was
"hanging wirh the wrong crowd (see April 10, 2017 transcript at page 5, line 6), that he was
impressionable youth with a desire to "fit in", that he sought the advice of others in planning his
crime, that the respect of his peers was of paramount concern to him, and that he secreted things
from his mother.

The pre-sentence investigation report also contained much background

information regarding the Petitioner and was referenced by the Board during the interview.
Exhibit 4, Page 5, lines 12-14).
31.

If a de novo consideration is directed, the Court is asked give the Board at least 60

days to schedule and provide the de novo interview.
32.

For the foregoing reasons, the petition should be dismissed in its entirety.
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RECORD BEFORE THE RESPONDENT
A copy of the administrative agency's records in this matter is submitted herewith:
1. Pre-Sentence Investigation Report. * *Please note this document is exempt from
disclosure pursuant to CPL §390.50 and is submitted for in camera review only.
A '1 inmate is not entitled to the pre-sentence investigation report as a part of the
Parole Board Release Interview process. Allen v. People, 243 A.D.2d 1039 3d
Dept. 1997). Only the sentencing Court which originally issued and/or
adjudicated the report is authorized under CPL § 390.50 to release it. Blanche
v. People, 193 A.D.2d 991 (3d Dept. 1993).

2. Sentence and Commitment Order.
3. Parole Board Report. **Please note only Part I of this document may be disclosed
to Petitioner. Pursuant to New York State Public Officers Law §87(g), Part II
(marked "confidential" at the top) is exempt from disclosure as intra-agency
materials containing evaluative opinion information and is submitted for in
camera review only. Zhang v. Travis, 100 A.D.3d 829 (3d Dept. 2004).
4. Board Interview Transcript.
5. Parole Board Release Decision Notice.
6. Brief on Administrative Appeal and Notice OF Appeal
7. Statement of Appeals Unit Findings and Recommendation.
8. Administrative Appeal Decision Notice.
9. S"'ntencing minutes.

10. COMPAS Instrument. **Please note only the redacted version may be disclosed to
Petitioner.
11. Case Plan.
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Poughkeepsie, New York
February 23, 2018

Dated:

Respectfully Submitted,
Eric T. Schneiderman
Attorney General of the
State of New York
Attorney for Respondent
One Civic Center Plaza, Suite 401
Poughkeepsi , N
Yark 12601
~

Assistant Attorney General

TO:

-

RECEIVED NYSCEF: 02/26/2018
FUSL000126

Alex Chachkes, Esq.
Jacquelyn Hehir, Esq.
Orrick, Herrington, & Sutcliffe, LLP
51 West 52"d Street
New York, New York 10019
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Elizabeth A. Gavin, affirms under the penalty of perjury pursuant to Section

21 06 of the Ci vi I Practice Law and Rules, that he is an Assistant Attorney General in the office
of Eric T. Schneiderman, Attorney General of the State of New York, the attorney for the
respondent.
Your affiant has read the foregoing Answer and Return knows the contents
thereof; that the same is true to his own knowledge, except as to matters stated therein to be
alleged on information and belief and to the extent that affiant relies upon records of the
Department of Corrections and Community Supervision and respondent and, as to those matters,
he believes them to be true.

DATED: Poughkeepsie, New York
February 2018

Elizabeth A. Gavin
Assistant Attorney General
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STATE OF NEW YORK
COUNTY OF DUTCHESS : SS.:
CITY OF POUGHKEEPSIE:
Francine Broughton, being duly sworn, says: I am over eighteen years of
age and a Legal Assistant 2 in the office of the Attorney General of the State of New York,
anorney for State of New York. On the 23rd of February 2018, I served the annexed
respondent's Verified Answer on said petitioner's attorney via e-file and at the address
indicated by depositing a true copy thereof, properly enclosed in a sealed, postpaid wrapper, m
the United Postal Service box at Main and Market Streets, City of Poughkeepsie, New York, a
depository under the exclusive care and custody of the United Postal Service directed to the said
attorney at the address within the State respectively theretofore designated by him for that
purpose as follows:
Alex Chachkes, Esq.
Jacquelyn Hehir, Esq.
Orrick, Herrington, Sutcliffe, LLP
51 West 52"d Street
New York, New York 10019
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